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	SHARE OPTIONS

	 
	 
	 
	 
	 

	 
	Certificate No1
	 
	Number of share options to subscribe for ordinary2 shares of
	 

	(Name of company) Proprietary Limited3
Registration No (registration number of company)4
REGISTERED OFFICE:5
This is to certify that the person named below is the registered holder of share options and is entitled to direct the company to issue to him in respect of each share option, one ordinary share of (specify the value)6 in the capital of the company, subject to the memorandum of incorporation and the conditions endorsed on the back of this certificate and their restrictions on transferability7.8

	 
	Name and address of option holder9
	Date of registration10
	Distinctive numbers11
From To
	 

	 
	 
	 
	 
	 
	 

	Signed on behalf of the company12 at (place) on the date stated above

	 
	…………………………………
	 
	…………………………………
	 

	 
	(Name and position)
	 
	(Name and position)13
	 


1
It is not compulsory to evidence options by way of certificates. Instead, letters may be issued to the option holders. The numbering of the certificate is not mandatory for option certificates in terms of the Act but it does have practical value.
2
The options need not relate to the right to subscribe for ordinary shares, but could be for another class of shares or securities of the company, see s 42(1).
3
Change to read “Limited”, “SOC Ltd” or “Incorporated” as required.
4
S 32(4) requires the use of the company name and registration number on all official publications. S 51(1)(a)(i) requires a statement of the company name on the face of the certificate.
5
Also state the relevant transfer office where instruments of transfer are to be left for processing by the company, if applicable and if different from the registered office.
6
See Precedent A1, fn 6, for guidance on how to specify share value.
7
See the discussion on the restriction on transferability of options in Preliminary Note par 7.4. S 51(1)(a)(iv) requires that the certificate state on its face any restriction on the transferability of the options. It is likely not possible to repeat the entire restriction so a simple cross-reference is suggested.
8
It is not mandatory to stipulate the conditions on the certificate. They may be contained in a separate term sheet which is not attached to the certificate, for example.
9
S 51(1)(a)(ii) requires that the name of the person to whom the options are issued be recorded. The address fleshes out the identification of the holder.
10
That is, in the securities register of the company. It is good practice to issue the certificate immediately after or simultaneously with the update of the securities register, particularly in light of the fact that s 37(9) provides that a person acquires the rights associated with securities of a company when their name is entered in the securities register in respect of those securities.
11
This column may be left blank if there are no distinctive numbers of the options.
12
The certificate must be signed by two persons authorised by the board, such as two directors or one director and one duly authorised manager, s 51(1)(b).
13
Remember to get the certificate endorsed where necessary for exchange control purposes, see Preliminary Note par 7.4.
(On the reverse side of the certificate)
TERMS OF THE SHARE OPTIONS14
1  The following terms shall apply to the share options to subscribe for ordinary shares of (specify the value as per the certificate) in the company for a consideration of (insert amount) per share.15
2  The company will issue share certificates for the ordinary shares allotted as a result of the exercise of any share options within (number of days after exercise) days after (date by which options have to be exercised) (“the exercise date”). The ordinary shares issued pursuant to the exercise of share options will rank pari passu with the then issued ordinary shares of the company as from the date of issue, save that the ordinary shares issued in respect of the share options exercised will carry no entitlement of any ordinary dividend declared in respect of any period prior to the exercise date.
3  The company shall, at least (insert period) prior to the exercise date, despatch a form for the exercise of the share options to all option holders registered not more than seven days prior to the date of despatch, to their registered address.
4  The form shall make provision for the option holder to specify the number of share options he wishes to exercise and to make an irrevocable subscription for the appropriate number of ordinary shares.
5  Any option holder who desires to exercise his option to subscribe for ordinary shares in the company, shall give notice by completing the form and delivering it to (name of the person to whom the form must be given) accompanied by payment for the shares subscribed for in accordance with paragraph 6 and the certificate(s) relating to the share options exercised, provided that if any such option holder produces evidence to the satisfaction of the company that any such certificate(s) has/have been lost or destroyed, the company may dispense with the surrender of such certificate(s) against a suitable indemnity.
6  An option holder must pay the consideration due as a result of the exercise of the share options by cheque in favour of “(the payee)” crossed and marked “not negotiable” and with the words “or bearer” deleted, or by electronic funds transfer into the bank account set out in the form contemplated in paragraph 3, for the amount due in South African currency.
7  The share options shall only be exercisable in accordance with these provisions and any share options not exercised on the exercise date shall lapse and shall be of no further force.
8  The company shall after receipt of the form, certificate(s) and payment but within (number of days) after the exercise date, record the exercise of the relevant share options and the consequent issue of ordinary shares in its securities register.
9  If at any time prior to the exercise date the holders of the ordinary shares in the capital of the company are offered the right to subscribe for any securities including further share options or in any other manner, the holders of the share options registered at such time shall be offered similar rights based on the number of ordinary shares which would be obtained if their share options were exercisable to their full extent provided that the aforementioned right to participate shall not, unless the directors of the company determine otherwise, apply before (insert date).
10  During the currency of the share options, the company shall send to each registered holder of the share options, a copy of every circular, notice, financial statements or other like document at the same time as it is sent to the ordinary shareholders.
11  If at any time prior to the exercise date any offer or invitation is made to the ordinary shareholders of the company for the purchase of their ordinary shares or for the effective realisation of all or part of the ordinary shares held by them, the company shall procure that there is made a comparable offer or invitation at the same time to each registered holder of share options as if the share options had been exercisable and exercised in full.
12  Prior to the exercise date, the company shall not, without the consent of a resolution passed in the same manner mutatis mutandis as a special resolution at a separate meeting of option holders in accordance with paragraph 15:
12.1  issue any class of equity share capital which, as regards voting, dividends or participation in capital, has more favourable rights than the existing ordinary shares;
12.2  capitalise its reserves by issuing shares or options to the holders of the ordinary shares;
12.3  modify the rights of any existing class of equity share capital so that, as regards voting, dividends or capital participation, it has more favourable rights than the existing ordinary share capital.
13  The company warrants that it will at all times have available, free from pre-emptive rights, in its authorised but unissued ordinary share capital, such number of ordinary shares as shall then be required for issue upon exercise of all the share options outstanding. The company warrants that all ordinary shares which shall be so issued shall rank pari passu with the then issued ordinary shares.
14  These terms and conditions may not be modified without:
14.1  the prior written consent of the holders of at least three-quarters of the share options; or
14.2  the prior sanction of a resolution passed at a separate meeting of the option holders in the same manner, mutatis mutandis, as a special resolution.
15  The provisions of the memorandum of incorporation of the company relating to shareholders meetings shall, mutatis mutandis, apply to any separate meeting of the option holders, except that a quorum at any such meeting shall be persons holding or representing by proxy at least (state the percentage of the options required) of the share options outstanding, provided that if at any such meeting a quorum is not so present then the provisions of the memorandum of incorporation relating to postponed shareholders meetings shall, mutatis mutandis, apply. At all meetings of option holders, each option holder present in person or by proxy shall have one vote on a show of hands and, on a poll, each option holder present in person or by proxy shall have one vote for every share option held or represented by him.
16  Any adjustments or alterations to be made in terms of these terms shall be notified to the option holders immediately by circular and suitably amended share option certificates shall, if necessary, be issued to option holders registered on the effective date of the occurrence giving rise to the adjustment or alteration.
17  Any non-resident option holder who wishes to exercise his share options shall obtain any governmental or other consents which may be required. No option holder receiving this certificate in a territory in which it is illegal for the share options to be exercised may treat the receipt of this certificate as constituting an invitation to him to exercise the share options comprised in it, nor should he exercise his share options unless, in the relevant territory, he could lawfully exercise his share option without compliance with any registration or other legal requirements.
18  An option may not be transferred by the holder to any other person except with the consent of the company.16
14
These terms may be simplified, expanded and varied as required. Some terms necessitate an amendment to the memorandum of the company before the options are issued. In particular, paragraph 9 would require the variation of the s 39 pre-emptive rights to be offered and to subscribe for new shares in the company; paragraph 11 may necessitate an amendment to the provisions of the memorandum (and/or shareholders agreement) dealing with the transfer of shares in the company and “tag along” and “come along” rights; paragraph 12 will necessitate an amendment to the memorandum if it provides for the amendment of the share capital of the company by way of a special resolution of shareholders only; and paragraph 18 will necessitate an amendment to the memorandum to mirror the restriction on transfer if the company is a private company, see Preliminary Note par 7.4.
15
See Preliminary Note par 7.2 regarding the board’s obligation to consider and determine what consideration the shares will be issued for.
16
The reference to the “company” is a reference to the board or such person(s) as the board may delegate the task of approval to. Thought should be given to what is to happen to options which have not been exercised on the death or insolvency of the holder. One solution is to stipulate that they will lapse.


